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Overview of Presentation
• First Amendment Supreme Court cases from last term
• Reed-sign law updated
• Elected official and social media cases (to be decided by the 4th Circuit
anytime)

Text of the First Amendment
• Amendment I. Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the government for a redress of grievances.

Supreme Court Decided Eight First
Amendment Cases Last Term
•
•
•
•
•

All but one have some current impact in Maryland
Mostly speech cases
Always the federal, state or local government get sued in these cases

Very hard for the government to win
All Justices on the Roberts Court like more free speech

Janus v. AFSCME
• Huge deal; overshadowed by travel ban and Justice Kennedy’s retirement
• State statutes allowing public sector employers and unions to agree that employees
who don’t join the union must still pay their “fair share” of collective bargaining
costs violate the First Amendment

•
•
•
•

Employees must “affirmatively consent” to join the union
Maryland authorized “fair share” for some local government employees
5-4 decision

Justice Alito was the leader on this issue

Janus v. AFSCME
• In Abood v. Detroit Board of Education (1977) the Supreme Court held that the
First Amendment does not prevent “agency shop” arrangements where
public employees who do not join the union are still required to pay their
“fair share” of union dues for collective-bargaining, contract administration,
and grievance-adjustment

• In Janus, the Supreme Court overruled Abood

Janus v. AFSCME
• The Supreme Court’s decision isn’t surprising
• The five most conservative Justices had criticized Abood in 2014 in Harris v. Quinn
• In 2016, right before Justice Scalia died, the Supreme Court heard oral argument in
Friedrichs v. California Teachers Association, which raised the same question as Janus

• The Court ultimately issued a 4-4 decision in that case which, practically speaking,
kept Abood on the books

Janus v. AFSCME
• The Court’s main defense of agency fee in Abood is that it promotes “labor
peace”
• Court said: labor peace exists in federal employment, where agency fee is disallowed,
and states without agency fee

• The second defense for agency fee in Abood was to avoid free riders who

“enjoy[] the benefits of union representation without shouldering the costs”
• Court said: “First Amendment does not permit the government to compel a person to
pay for another party’s speech just because the government thinks that the speech
furthers the interests of the person who does not want to pay”

Janus v. AFSCME
• Bye, bye stare decisis
• Five factors it typically weighs when deciding whether to overturn precedent:
the quality of the Court’s reasoning, the workability of the rule it established,
its consistency with other related decisions, developments since the decision
was handed down, and reliance on the decision.

• Reliance in favor of keeping Abood; but reliance—“does not carry decisive
weight”

State Legislative Response to Janus
• Public sector fair share laws must be taken off the books
• Opt-out laws must be taken off the books (you are automatically in the
union unless you respond to a notice by affirmatively contacting the union
and opting out)

• States respond to protect unions
• Governing: California, Maryland and Washington state now guarantee unions full
access to hiring orientation sessions so they can explain the advantages of membership

Janus Fallout
• Public sectors unions can (and do) exist without fair share
• Symbolic and practical importance of fair share
•
•
•

Citizens United of collective bargaining
Cornerstone of public sector collective bargaining
Guarantees significant funding

• Loss for state sovereignty
•
•

State laws allow state and local government employers and unions to agree to fair share
Dissent: “And maybe most alarming, the majority has chosen the winners by turning the First Amendment into a sword, and
using it against workaday economic and regulatory policy. Today is not the first time the Court has wielded the First
Amendment in such an aggressive way.”

Janus Fallout
• Union membership of state and local government employees will likely take
a hit
• If you don’t have to pay agency fee will most people continue to pay?
• Milwaukee Teachers Education Association membership is down 30 percent
• Teacher union dues in WI are down 50 percent

• If most people won’t pay their agency fee will they pay for political costs?

• Public sector unions will be poorer and weaker

Janus Fallout
•
•
•
•

Lawsuits seeking refund for past union dues
Riffey v. Rauner
Does Janus restrict public employees speech more generally (no l think)

Next challenge: Constitutionality of union as exclusive bargaining
representative—Hill v. SEIU (cert denied)

Trump v. Hawaii
• Travel ban
• Indefinitely prevents immigration from six countries: Chad*, Iran, Libya,
North Korea, Syria, and Yemen

• Upheld as lawful and constitutional
• 5-4

Trump v. Hawaii
• Not a big issue for *most* cities
• Learned the hard way this issue is important in unexpected places—Utah
• A number of the travel ban cases were brought in Maryland

• Important issue politically/culturally
• Hidden legal issue of a lot of importance to cities

Trump v. Hawaii
• Two most important facts
• The third travel ban restricted entry of nationals of countries “whose systems for
managing and sharing information about their nationals the President deemed
inadequate”

• While campaigning for office and during his tenure, including after the third travel ban
was adopted, the President and various advisers made anti-Muslim statements and
indicated the travel bans were designed to exclude Muslims from the United States

Trump v. Hawaii
• Immigration and Nationality Act (INA) argument
• The INA allows the President to “suspend the entry of all aliens or any class of aliens”
whenever he “finds” that their entry “would be detrimental to the interests of the
United States”

• According to the Court this statute “exudes deference to the President in every
clause,” and the travel ban falls “well within” the statute

Trump v. Hawaii
• What about the language saying “no person shall . . . be discriminated against
in the issuance of an immigrant visa because of the person’s race, sex,
nationality, place of birth, or place of residence”?

• This language doesn’t apply to the universe of who is admissible to the
United States it just applies to the smaller class of who gets a visa

• Reagan and Carter did it too…

Trump v. Hawaii
• Establishment Clause argument
• The issue before the Court “is not whether to denounce the statements”
• Proclamation is neutral on its face
• Because this case involved a “national security directive regulating the entry of

aliens abroad” the Court only applied “rational basis review” where it would uphold
the travel ban “so long as it can reasonably be understood to result from a justification
independent of unconstitutional grounds”

• According to the Court, “It cannot be said that it is impossible to ‘discern a relationship
to legitimate state interests’ or that the policy is ‘inexplicable by anything but animus’”

Overall Observations
• Mainstream press has overstated the Court’s view of the irrelevance of the
President’s statements
• National security directive regulating the entry of aliens abroad
• Little comfort to those challenges the President’s other immigration-related activities

• Win for Jeff Sessions
• Kennedy and the pulse of our country—was this a hit or a miss?

Overlooked Issue of Lasting Impact
• Travel ban will go away…lower courts issuing nationwide injunctions will not (unless the

Supreme Court curtails the practice)
• Ninth Circuit issued a “nationwide”/”global”/”cosmic”/beyond the parties injunction
against the Trump
• Supreme Court didn’t have to address this issue because it ruled in favor of Trump (so no
injunction)
• I am skeptical that district courts have the authority to enter universal injunctions. These injunctions

did not emerge until a century and a half after the founding. And they appear to be inconsistent with
longstanding limits on equitable relief and the power of Article III courts. If their popularity continues,
this Court must address their legality.

• Looming in many disputes involving cities

Sanctuary Cities Nationwide Injunctions
• Cities have been winning *all* legal issues against the Trump administration
regarding sanctuary cities litigation

• Some lower courts have stopped issued nationwide injunctions

What Do These Five States Have in Common?
•
•
•
•
•

Wisconsin
Florida
Michigan

North Carolina
Ohio

Partisan Gerrymandering—A Brief History
• Partisan gerrymandering claims are justiciable--Davis v. Bandemer (1986)
• Supreme Court may rule some amount of partisan gerrymandering is too much and violates
the Equal Protection Clause

• Six votes for this position

• Weren’t five votes to lay out a standard for when partisan gerrymandering is unconstitutional

• Still no standard for partisan gerrymandering cases--Vieth v. Jubelirer (2004)
• Justice Kennedy: “The First Amendment may be the more relevant constitutional provision
in future cases that allege unconstitutional partisan gerrymandering”

Partisan Gerrymandering
• Why should local governments care about partisan gerrymandering?
• The most gerrymandered states are most likely to preempt local laws
• International Municipal Lawyers Association brief in Gill v. Whitford

• Learned the hard way even more homogenous states care about partisan
gerrymandering

Partisan Gerrymandering Cases Overview
• Supreme Court had an opportunity in two cases to lay out a standard for
partisan gerrymandering

• Failed to do so for procedural reasons
• Neither case is over
• Many cases are following in the wake

Benisek v. Lamone
• Maryland case where Republicans claimed that Democrats engaged in
unconstitutional partisan gerrymandering

• SCOTUS ruled Republicans couldn’t have a preliminary injunction because
there wasn’t enough time to draw new maps

Gill v. Whitford
• Probably were four votes to find unconstitutional gerrymandering in this
case

• Why did Justice Kennedy not provide the fifth vote?
• If he had this case could have been the biggest decision of this century so far
• More Perfect, Political Thicket

• Leaving the Court

Is Partisan Gerrymandering Dead?
• If and as long as the Court has five solid conservatives—probably
• But…
• Lower courts want a standard and will continue to push the Court to give them one
• Cases exist which have much worse efficiency gaps than Wisconsin’s
• NC: The 2016 efficiency gap, was 19.4% favoring Republican candidates; the thirteenth
highest in all of the United States from 1972 to 2016

• State constitutions offer a possible remedy (Pennsylvania)

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Court reverses a ruling against the owner of a cake shop who refused to
create a wedding cake for a same-sex couple because of his religious beliefs

• And decides…nothing?
• Both sides declared victory
• 7-2 (dissenters would have ruled against cake shop owner)

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Charlie Craig and Dave Mullins filed a complaint against Masterpiece Cakeshop claiming it

violated Colorado's public accommodations law, which prohibits discrimination in public
accommodations on the basis of sexual orientation, when it refused to create a wedding
cake for them
• Maryland has a public accommodations statute that protects people on the basis of sexual
orientation
• The cake shop owner, Jack Phillips, explained: “To create a wedding cake for an event that
celebrates something that directly goes against the teachings of the Bible, would have been a
personal endorsement and participation in the ceremony and relationship that they were
entering into.”
• Legal basis of lawsuit: First Amendment free speech and free exercise of religion

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Colorado Civil Rights Commission acted with hostility toward religion
“inconsistent with the First Amendment’s guarantee that our laws be applied
… neutral[ly] toward religion”
• “I would also like to reiterate what we said in the hearing or the last meeting. Freedom
of religion and religion has been used to justify all kinds of discrimination
throughout history, whether it be slavery, whether it be the holocaust, whether it
be—I mean, we—we can list hundreds of situations where freedom of religion has
been used to justify discrimination. And to me it is one of the most despicable
pieces of rhetoric that people can use to—to use their religion to hurt others.”

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Court wimped out
• “[A]fter the Commission’s ruling, the Colorado Court of Appeals considered the case de
novo. What prejudice infected the determinations of the adjudicators in the case before
and after the Commission? The Court does not say.”

• Supreme Court reviewed this case de novo and could have simply disavowed and then
ignored the Commission’s bias

• From Justice Ginsburg/Sotomayor dissent

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Outcome Justice Kennedy can live with:
• JUSTICE KENNEDY: Commissioner Hess says freedom of religion used to justify discrimination is a
despicable piece of rhetoric. Did the Commission ever disavow or disapprove of that statement?

• MR. YARGER: There were no further proceedings in which the Commission disavowed or
disapproved of that statement.

•
•
•
•

JUSTICE KENNEDY: Do you disavow or disapprove of that statement?
MR. YARGER: I would not have counseled my client to make that statement.
JUSTICE KENNEDY: Do you now disavow or disapprove of that statement?
MR. YARGER: I -- I do, yes, Your Honor. I think -- I need to make clear that what that commissioner
was referring to was the previous decision of the Commission, which is that no matter how strongly
held a belief, it is not an exception to a generally applicable anti-discrimination law.

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Court did not:
• Rule that Phillips had a First Amendment free speech or free exercise of religion right
to not make a wedding cake for a same-sex couple

• Rule that Phillips lacked a First Amendment free speech or free exercise of religion
right to not make a wedding cake for a same-sex couple

• Suggest how this case would have decided this case had the commissioners not
demonstrated a bias against religion or how similar, future cases should be decided

Masterpiece Cakeshop v. Colorado Civil Rights
Commission
• Will this be the enduring take away?
• “Nevertheless, while those religious and philosophical objections are protected, it is a
general rule that such objections do not allow business owners and other actors in
the economy and in society to deny protected persons equal access to goods and
services under a neutral and generally applicable public accommodations law.”

• Nine Justices agree with this
• Brush & Nib Studio v. City of Phoenix
• Arlene’s Flower’s v. Washington

Lozman v. City of Riviera Beach, Florida
• Issue the Supreme Court was supposed to decide: whether the existence of
probable cause defeats a First Amendment retaliatory-arrest claim as a matter
of law

• The Court didn’t decide this issue instead it held: the Petitioner in this case
did not have to prove the absence of probable cause to bring a First
Amendment retaliatory-arrest claim against a City

Lozman v. City of Riviera Beach, Florida
• In 2006 Fane Lozman moved his floating house boat to the City owned
marina

•
•
•
•

Discovered the city planned to redevelop the marina using eminent domain

Became an outspoken critic of the plan
Spoke frequently during the public comment period at city council meetings
Sued the city violating Florida’s open meeting law

Plot Thickens
• In June 2006 the Council held a closed-door session, in part to discuss the lawsuit
•

•
•
•

that Lozman recently had filed
Councilmember Elizabeth Wade suggested that the City use its resources to
“intimidate” Lozman
Later in the meeting a different councilmember asked whether there was “a
consensus of what Ms. Wade is saying,” and others responded in the affirmative
Lozman alleges that these remarks formed an official plan to intimidate him
The City says the only consensus reached was to invest the money and resources
necessary to prevail in the litigation

Arrest
• At a board meeting 5 months later during the public comment period

Lozman started talking about corruption of a Rivera County official and the
arresting of a former official from a nearby city

• Rivera has a policy of only allowing people to speak about city business at
board meetings

• Councilmember Wade told him to stop talking he refused and he was
arrested

• Watch the video on youtube

Lawsuit
• Lozman was charged with disorderly conduct and resisting arrest; charges are
dismissed

• Lozman sued the city for violating his First Amendment free speech rights
• He claims he was arrested in retaliation for opposing the City’s plan to
redevelop the marina and his lawsuit against the city

Lozman Loses at Trial
• Lozman concedes there was probable cause to arrest him—presumable for
refusing to leave the podium after being told to do so

• Eleventh Circuit precedent held that if an arrest is supported by probable
cause a First Amendment retaliatory arrest claim fails as a matter of law

Supreme Court Holds
• We are not sure if a typical plaintiff can bring a First Amendment retaliatory
arrest case where their was probable cause to arrest the plaintiff

• Lozman isn’t the typical retaliatory arrest plaintiff
• Lozman is suing the City and not the police officer
• Lozman claims the City had adopted a policy of retaliation against him not that an
officer was making a split second decision

• Lozman was complaining to the government—high value First Amendment speech

Nieves v. Bartlett
• Bartlett was attending Arctic Man, an Alaskan snowmobile race, when for whatever
reason he declined to talk to Police Officer Nieves who was patrolling the large
outdoor party

• Bartlett later began yelling at a separate officer, Weight, not to talk to a minor on the
premises, Weight pushed him away

• Nieves believing Bartlett posed a danger to Weight, Nieves arrested him. Nieves said
then said to Bartlett “bet you wish you had talked to me now” in the process of the
arrest

• Bartlett sued claiming he was arrested for refusing to talk to Nieves

Cautionary Tale
• This case doesn’t call into question time limits on public comments or even
limiting comments to subjects relevant to the city

• That said I would be careful about
• Viewpoint and content-based limits on speech during the public comment period
• Any exclusion of a person during the public comment period you have had problems
with

• Any plot to exclude anyone from the public comment period

Lozman v. City of Riviera Beach, Florida
• Three final interesting facts about this case
• Issue was before the Court in 2012 (Reichle v. Howards)
• Lozman and the City of Riviera Beach have been to the Supreme Court before; the
issue in the earlier case was whether a floating home is a “vessel” per a federal admiralty
statute

• Racial aspect of the case

NIFLA v. Becerra
• Crisis pregnancy clinics
• Don’t offer abortions
• Do have pictures of women in white on their website

• Over 1,000 more crisis pregnancy clinics in the United States than abortion providers
• California legislature
• Licensed clinics: disclose they did not provide abortions and abortions (including state paid for
abortions) were available elsewhere

• Baltimore had a similar ordinance
• Unlicensed clinics: disclose unlicensed

NIFLA v. Becerra
• This should be an easy case since the Supreme Court said in Reed v. Gilbert
(2015) that content-based restrictions on speech are subject to strict scrutiny

• These disclosure are clearly content-based
• But since a 1985 Justice White concurrence in Lowe v. SEC some lower court
had said that “professional speech” wasn’t protected by the First
Amendment or received less protection

NIFLA v. Becerra
• Ninth Circuit applied intermediate scrutiny to the licensed clinic notice because it
•

•
•
•

was “professional speech” and held the requirement was constitutional
In a 5-4 decision the Supreme Court ruled that both provisions likely violate the
First Amendment
Supreme said it has never recognized a category of “professional speech”
Court held the licensed clinic notice was content-based so it applied strict scrutiny;
notice failed intermediate scrutiny
Notice doesn’t apply to numerous other community clinics which serve low-income
women, who are the intended target of the licensed notices

Impact
• Government required notices at pregnancy clinics about abortions aren’t all
that common but state and local governments require all kinds of notices
• Only Hawaii and Illinois have laws similar to California's

• Does strict scrutiny now apply to all of them?
• Justice Breyer points out “[v]irtually every disclosure law could be considered ‘content

based.’” The majority opinion states it does not “question the legality of health and
safety warnings long considered permissible, or purely factual and uncontroversial
disclosures about commercial products. But this generally phrased disclaimer would
seem more likely to invite litigation than to provide needed limitation and clarification.”

Impact
• Conversion therapy bans could be in trouble
• States regulating conversion therapy for minors: California, Oregon, New Mexico,
Illinois, New Jersey, Vermont, and DC

• Might pass strict scrutiny?

• Laws in Texas, Louisiana and South Dakota requiring pregnant women to be
shown pictures of fetuses may be in trouble (content-based requirement)

• Licensing requirements involving people who only speak for a living might
be in trouble (tour guides, fortune tellers)

Minnesota Voter Alliance v. Mansky
• States can’t: ban (all or a confusing body of) political apparel at the polling place
• States can: regulate campaign-related at the polling place
• Where is the line?
• Who knows
• 7-2 decision
• Very good loss for state and local government
• This law isn’t okay but similar laws might be okay
• Maryland doesn’t regulate political/campaign apparel at the polls

Minnesota Voter Alliance v. Mansky
• Minnesota law which prohibits voters from wearing a political badge, political
button, or anything bearing political insignia inside a polling place on Election Day

• Andrew Cilek was temporarily prevented from voting for wearing two items: a Tshirt with the words “Don’t Tread on Me” and the Tea Party Patriots logo and a
“Please I. D. Me” button

• He argued Minnesota’s ban on political speech at the polling place violates the First
Amendment because it is overly broad

• Supreme Court agreed

Minnesota Voter Alliance v. Mansky
• Supreme Court had a long list of problems with this statute
• Bottom line: law lacked a “sensible basis for distinguishing what may come in from what must stay out”
• Statute doesn’t define “political”
• Minnesota stated that apparel on “any subject on which a political candidate or party has taken a
stance” is disallowed. To this the Court responded: “A rule whose fair enforcement requires an election
judge to maintain a mental index of the platforms and positions of every candidate and party on the
ballot is not reasonable.”

• Minnesota interpreted the statute to ban apparel “promoting a group with recognizable political views.”

The Court pointed out this could include associations, educational institutions, businesses, and religious
organizations who have stated an opinion on issues confronting voters in a given election

Minnesota Voter Alliance v. Mansky
• Without opining on their constitutionality the Court cited to some more

“lucid” examples
• Cal. Elec. Code Ann. §319.5 (West Cum. Supp. 2018) (prohibiting “the visible display . .
. of information that advocates for or against any candidate or measure,” including the
“display of a candidate’s name, likeness, or logo,” the “display of a ballot measure’s
number, title, subject, or logo,” and “[b]uttons, hats,” or “shirts” containing such
information)

• Tex. Elec. Code Ann. §61.010(a) (West 2010) (prohibiting the wearing of “a badge,

insignia, emblem, or other similar communicative device relating to a candidate,
measure, or political party appearing on the ballot, or to the conduct of the election”)

Dissent
• Court should have afforded the Minnesota state courts “a reasonable opportunity to
pass upon” and construe the statute

• Dissenters acknowledge the history of regulating speech at polls based on chaos

and violence…from the State and Local Legal Center amicus brief
• J. Johnson, Fight Breaks Out at Polling Place (Nov. 8, 2016) (describing a fight in which a
voter sprayed pepper spray at a campaign volunteer who allegedly had been handing out
campaign materials)

• R. Reilly, A Guy in a Trump Shirt Carried a Gun Outside of a Virginia Polling Place.

Authorities Say That’s Fine (Nov. 4, 2016) (describing a man wearing a shirt bearing the
name of a candidate and carrying a weapon outside of a polling place)

Reed v. Town of Gilbert, Arizona
• Content-based distinctions in sign codes are generally unconstitutional
• Content-based was defined very broadly
• “Government regulation of speech is content based if a law applies to particular speech
because of the topic discussed or the idea or message expressed”

Central Radio v. City of Norfolk
• Only post-Reed 4th Circuit case involving a sign
• Central Radio's put a 375-square-foot banner on the side of Central Radio's building banner

depicting an American flag, Central Radio's logo, a red circle with a slash across the words
"Eminent Domain Abuse," and the following message in rows of capital letters: "50 YEARS ON
THIS STREET/78 YEARS IN NORFOLK/100 WORKERS/THREATENED
BY/EMINENT DOMAIN!"[

• City disallowed the banner because of its size
• The former sign code exempted governmental or religious flags and emblems, but applied to
private and secular flags and emblems

• “On its face, the former sign code was content-based because it applied or did not apply as a
result of content, that is, "the topic discussed or the idea or message expressed."

Other 4th Circuit Post-Reed Cases
• Cahaly v. Larosa (South Carolina statute prohibiting politically-related
robocalls isn’t content-neutral and doesn’t survive strict scrutiny)

• Lucero v. Early (circus protester objected to being forced to leaflet in a specific
area; lower court had to determine if the protest protocol was “contentneutral”)

• Reynolds v. Middleton (pre-Reed decision; county ordinance prohibiting

solicitation within county roadways wasn’t narrowly tailored to serve county’s
significant governmental interests)

Elected Officials, Social Media, First
Amendment
• Ton of prominent elected officials have been sued over blocking people and
deleting comments

• But we don’t have much guidance yet from the courts
• Only a handful of decisions
• No appellate court decisions—awaiting decision from the Fourth Circuit (which
includes Maryland)

• No U.S. Supreme Court decisions

First Amendment
• What do the early cases indicate?
• No blocking in a government forum if blocking is viewpoint based
• Blocking will always be viewpoint based

• Deleting an off-topic message (where you have rule to delete off-topic messages) might
be okay

• No blocking people from social media is consistent with other court cases
disallowing government officials from banning citizens from a particular
channel of speech

Don’t Totally Cut People Off
• Township that barred a citizen, who threatened to sue them, from talking to any council

member may have engaged in First Amendment retaliation--Mirabella v. Montgomery Tshp. (3rd
Cir.)

• Township cannot wrongfully close a meeting to the public to exclude a complaining citizen-Lee v. Driscoll (8th Cir.)

• A police department policy prohibiting its officers from discussing its K-9 program with any
nondepartment person or entity violated the First Amendment--Moonon v. Yarnall (9th Cir.)

• A city policy of allowing only county board of commissioners-sponsored events to take

place on its courthouse grounds, when that policy is not viewpoint neutral, likely violates the
First Amendment--Higher Society v. Tippecanoe Cty. (7th Cir.)

General Legal Principles
• Regular citizens can block or delete anyone they want
• First Amendment limits the ability of government officials “acting under color of state
law” (versus acting in a personal capacity) from blocking or deleting people or messages

• How much flexibility government officials have in blocking or deleting people or messages
will depend on the “forum”

• Forum applicable in these cases is the designated/limited public forum--public property
open for expressive activity

• People or messages may not be blocked or deleted based on viewpoint in a
designated/limited public forum

Knight First Amendment Institute v. Trump
• Trump blocked a number of people from @realDonaldTrump after they
tweeted a message critical of him or his policies in reply to a tweet from him

Knight First Amendment Institute v. Trump
• For a space to be susceptible to forum analysis it must be owned or
controlled by the government
• Twitter owns Twitter but Trump controls most aspects of his account
• Presidential account
• Reply feature isn’t “government speech”

Knight First Amendment Institute v. Trump
• Twitter reply space is a designated public forum
• Viewpoint discrimination not allowed in a designated public forum
• These people were blocked because of their viewpoint

Davison v. Plowman
• Brian Davison is the original gadfly
• District attorney deleted a comment he made on the district attorney’s Facebook
page in response to an article the DA posted about special prosecutors

• Davison’s posting was about the failure of the school district to respond to a FIOA
request

• Loudon County’s social media policy allowed off-topic comments to be deleted
• County ultimately blocked him from the Facebook page

Davison v. Plowman
• No argument made that the DA’s Facebook page wasn’t “under color of state
law” or owned or controlled by the government

• Designated/limited public forum
• Deleting “off topic” speech is viewpoint neutral and reasonably related to
the purposed of the forum

Davison v. Plowman
• Court gave the district attorney qualified immunity for banning Davison
• Davidson had no clearly established First Amendment right to continue posting after
repeatedly violating the rules

• Read: Davison may have had such a right to continue posting but not a clearly
established right

Davison v. Plowman
• Before the lawsuit the county reinstated him
• Adopted a policy not to remove off topic comments
• Davison still posts all the time off topic

Davison v. Loudon County Board of Supervisors
• Same judge and plaintiff as the last case
• Board of supervisors chair Phyllis J. Randall banned Davison from her
“Chair Phyllis J. Randall” Facebook page

• For just 12 hours!
• He complained about school board corruption

Davison v. Loudon County Board of Supervisors
• Big issue in the case was whether she was acting under the color of state law
with this Facebook page

Davison v. Loudon County Board of Supervisors
• Factors in favor of under color of state law
• The title of the page includes Defendant’s title
• The page is categorized as that of a government official
• The page lists as contact information Defendant’s official County email address and the telephone number of
Defendant’s County office

•
•
•
•

The page includes the web address of Defendant’s official County website
Many – perhaps most – of the posts are expressly addressed to “Loudoun,” Defendant’s constituents
Defendant has submitted posts on behalf of the Loudoun County Board of Supervisors as a whole
Defendant has asked her constituents to use the page as a channel for “back and forth constituent
conversations”

• the content posted has a strong tendency toward matters related to Defendant’s office

Davison v. Loudon County Board of Supervisors
• Specific forum doesn’t matter
• Viewpoint discrimination here

