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THE LONG-AWAITED
VACCINE ROLLOUT HAS
BEGUN
• As vaccines become more readily available –

employers are preparing to bring employees back to
the office.

• Welcoming employees back to the workplace is not as
simple as just opening the doors and returning to
normal.

• As you get ready to welcome employees back to the
workplace there are a lot of things to consider.
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VACCINATIONS ARE NOT A
GAME CHANGER FOR EMPLOYERS
Workers who are vaccinated must
continue to follow all protective
measures initiated for the
workplace.

There is currently no evidence that
the COVID-19 vaccine prevents
transmission of the virus from
person-to-person.

The CDC announced that experts
need to understand more about
the protection that COVID-19
vaccines provide before deciding
to change recommendations on
steps everyone should take to
slow the spread of the virus that
causes COVID-19.

It is also unknown how long the
vaccines are effective for.

Simply put – we cannot go back
to normal – yet.

3

WHAT IS THE LONG-TERM GOAL?
“Return to Business as Usual”
or
“Create a New Normal”
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CONSIDERATIONS
•

February 2020 – Time Magazine Declares “The Coronavirus
Outbreak Has Become the World’s Largest Work-From-Home
Experiment”

•

Over one year and dozens of on-line video calls later, the questions
we all should be asking ourselves are:

•

Does the experiment end, become the new normal, or give
rise to a new normal?

•
•
•
•

When does it end or change?
How does it end or change?
What comes next?
How do we prepare for the what happens next?
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FAMILIES FIRST
CORONAVIRUS
RESPONSE ACT - FFCRA

Expired!

•
•

Expired December 31, 2020

•

Provided paid sick leave and
emergency family leave. Those
requirements have expired.

•

Private employers may
continue to provide the leave
benefits and earn a tax credit.

Applied to certain public and
private employers with fewer
than 500 employees.
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THE AMERICAN RESCUE PLAN ACT OF 2021
COBRA Continuation Coverage

•

Subsidizes 100% of premiums for eligible COBRA
recipients for continuation coverage if they lose their
job.

•

Employer must front the COBRA premium to a COBRA
provider or plan administrator.

•

The government then makes the employer whole by
providing a dollar-for-dollar tax credit to the
employer on the employer’s quarterly payroll tax
filings.

•

The coverage is no longer available once an individual
becomes eligible for coverage under another group
health plan or Medicare.
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THE AMERICAN RESCUE PLAN
ACT OF 2021
Dependent Care Flexible Spending Accounts

• Raises the 2021 contribution limit for Dependent Care Flexible
Spending Accounts (FSAs)

• $10,500 for single taxpayers
• $5,250 for married individuals filing separately (or single
filer)

• Limits raised for plans beginning after December 31, 2020 and
before January 1, 2022.
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THE AMERICAN RESCUE PLAN ACT OF 2021
Extension of Emergency Unemployment
Relief for Governmental Entities and
Nonprofit Organizations

• Increases Federal payments to nonprofits

and government agencies from 50 percent
to 75 percent after March 31, 2021
through September 6, 2021, for the cost of
providing unemployment benefits.
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OSHA GUIDANCE
•

OSHA requires “employers to provide their employees
with a workplace free from recognized hazards likely
to cause death or serious physical harm.”

•

How do employers reconcile this requirement with the
realities of COVID-19 – a highly infectious disease that
is spread through respiratory droplets and particles
produced when an infected person exhales, talks,
sneezes or coughs?

•

It is very difficult, if not impossible, for employers to
ensure that the workplace is free from COVID-19, but
there are measures employers can take to try and meet
the requirement.

•

OSHA has created guidelines to identify and adopt
appropriate control measures to limit exposure to
employees.
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OSHA RECOMMENDATIONS
Conduct a hazard
assessment and develop an
infectious disease
preparedness response
plan.

Identify ways that you can
reduce spread in your
workplace.

Develop a plan for
identifying individuals that
have or have been
exposed to COVID-19 and
how to isolate them from
other employees.

Communicate your plan for
protecting employees and
keep in regular contact
with employees.

Implement infection
prevention measures.
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INFECTIOUS DISEASE PREPAREDNESS RESPONSE
AND PLAN
•

Stay informed on the latest guidance from federal, state,
and local authorities, particular the CDC and OSHA.
Recommendations change as new data becomes
available.

•

Evaluate the levels of risk associated with opening
particular work-spaces and evaluate the risks associated
with specific job duties and assignments.

•

Consider whether any of your employees have individual
risk factors (e.g. older age, chronic medical conditions,
immunocompromising conditions, and pregnancy).

•

Develop a contingency plan in the event there are spikes
or additional waves of the virus.

•

Update the plan as necessary and as events warrant.
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RECOMMENDED WAYS TO REDUCE THE SPREAD

Limit

Limit the number of employees in the workplace by permitting telework or stagger shifts.

Require

Require face coverings – even if the employee has been vaccinated.

Require

Require social distancing of at least six feet in all areas of the building.

Close

Close common areas or limit access to a certain number of employees at a time.

Move

Move workstations or install and keep in place any plexiglass barriers where physical distancing can’t be
maintained.

Encourage
Make

Encourage employees to wash their hands often.
Make sure that hand sanitizer and cleaning wipes or solution are readily available to employees.

Identify

If possible, identify ways to improve the ventilation in the building.

Perform

Perform routine cleaning and disinfection.

Set

Even employees that telework may need to come to the office on occasion, so set capacity restrictions for
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DEVELOP A PLAN IN RESPONSE TO A SITUATION WHERE
AN EMPLOYEE HAS OR HAS BEEN EXPOSED TO COVID-19
•

Be prepared to modify your leave policies and to work with
employees who need to take leave unexpectedly due to
COVID-19.

•
•

Encourage employees to stay home if they feel ill.

•

If someone tests positive for COVID-19 do not let them return
to work – require them to take leave or make other
arrangements – such as telework.

If someone arrives at work and appears to be sick or
appears sick later in the day, separate them from others,
send them home, and encourage them to seek medical
attention.
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OSHA – REVISED ENFORCEMENT GUIDANCE
FOR RECORDING CASES OF COVID-19
•

Employers must report work-related
cases of COVID-19 on Form 300 if:

•
•
•

It is a confirmed case of COVID-19,
The case is work-related (see 29 CFR
1904.5 for definition), and
The cases involves relevant recording
criteria set forth in 29 CFR 1904.7.

•

Relevant recording criteria under 29
CFR 1904.7 includes the employee:

•
•
•

Dying

•

Requires medical treatment beyond first
aid and

•

Loses consciousness

Missing work
Being put on restricted work or
transferred to a new job
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REPORTING A POSITIVE COVID-19
TEST TO STAFF
•

If an employee has been in the workplace and tests
positive for COVID-19 you need to report this to
other employees.

•

You cannot, however, tell other employees who tested
positive for COVID-19.

•

Employees may figure out who tested positive, but as
an employer you cannot even confirm or deny a
rumor that “Matt Peter tested positive for COVID-19.”

•

Any inquiry that attempts to find out which employee
tested positive for COVID-19 must be met with a
response of “That type of information is confidential,
and I cannot discuss it.”

•

That advice applies even if the employee is telling
colleagues that he has tested positive for COVID-19.
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RETURNING TO WORK AFTER A POSITIVE
DIAGNOSIS
• The Americans with Disabilities Act prohibits discrimination against individuals that are disabled.
• Applies to employers with 15 or more employees.
•

Under the ADA, employers are permitted to require a healthcare provider to verify that employees are
healthy and able to return to work.

•

As a practical matter, employers should recognize that healthcare provider offices and medical facilities
may be extremely busy and unable to provide documentation in a timely manner.

•

Most people with COVID-19 have mild illness, can recover at home without medical care, and can follow
CDC recommendations to determine when to discontinue isolation and return to the workplace.

•

Communication with the COVID-19 positive employee is key about a safe and timely return to the office.
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STAYING SAFE – COMMUNICATING WITH STAFF
When was the last time you met with your entire staff or departments to discuss COVID-19 and reopening? You can’t
expect staff to read every email or attachment you send them. Talk about the issues – don’t just write about them.
Do employees know what new policies have been implemented to deal with COVID-19 related issues? Have they
been given the chance to ask questions or raise concerns about those policies?
Do employees know what workplace safety and disinfection protocols have been implemented and what changes, if
any, will be made when more people are in the office.
Do you have a draft COVID-19 exposure letter ready to go if your employees are exposed? Time is of the essence in
distributing these to staff.
Have communications ready to release on topics such as return-to-work timetables, safety protections in place, and
how else the company is supporting workers and customers.
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LEGAL
CONSIDERATIONS
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ANTI-DISCRIMINATION ISSUES
•

The EEOC enforces workplace anti-discrimination laws, including Title
VII of the Civil Rights Act of 1967 and the Americans with Disabilities
Act (ADA).

•

Title VII protects employees from discrimination based upon their
sincerely held religious beliefs.

•

The ADA prohibits an employer from making disability-related
inquiries and requiring medical examinations of employees, except
under limited circumstances.

•

An inquiry is “disability related” if it is likely to elicit information
about a disability.

•

A “medical examination” is a procedure or test that seeks
information about an individual’s physical or mental impairments or
health.
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The Fair Labor Standards Act (FLSA)
establishes minimum wage, overtime pay,
recordkeeping, and youth employment
standards affecting employees

•The flexibility that comes with working
home allows many people to work
variable schedules that include weekend
work.

TELEWORKING
– FLSA CONSIDERATIONS

•FLSA applies to teleworking – You need
to monitor your non-exempt employees
and make sure that they are not working
overtime.

Make sure employees do not exceed the 35
to 40 hours that they are supposed to work.

22

WORKING FROM HOME – WORKERS’ COMP
•

Employee may injure self at
home within the course of
employment.

•

There must be a causal a
connection between the
employee’s working conditions
and the injury.

•

When everyone’s in the office,
you monitor and control the
working conditions.

•

What conditions are your staff
working in?
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• Applies to employers with fifty or more employees.

FMLA

• Employers must provide up to twelve weeks of leave for:
• The birth of a child or adoption
• An employee’s serious health condition
• The serious health condition of an employee’s spouse,
child, or parent

• Qualifying exigencies associated with the employee’s

spouse, child, or parent being on active duty or called to
active duty as a member of the Armed Forces, National
Guard, or Reserves

• Must be provided even if the employee has no type of paid
leave available.

• Leave does not have to be continuous it can be intermittent.
• Employees are eligible if they have worked there for a year
and have worked over 1,250 hours.
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REOPENING
PRACTICAL
CONSIDERATIONS
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WHAT DO EMPLOYEES THINK?
According to the Society of Human Resource Management’s (SHRM) recent survey
of HR professionals and U.S. employees, fifty-two percent of U.S. workers would
choose to permanently work from home on a full-time basis if given the option.
Thirty-five percent of U.S. workers would accept a reduction in salary if it meant
they could permanently work from home on a full-time basis.
Do you know what your employees think about teleworking in the future?
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PREPARING TO
REOPEN YOUR
OFFICE?
CONSIDER SENDING YOUR
EMPLOYEES A RETURN-TO-WORK
SURVEY TO SEE HOW THEY FEEL
AND WHAT THEY WANT.
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WHAT TYPE OF RETURN?
• All at once
• Phased return strategy

• Across the organization
• By department

• Alternating strategy – set days or weeks for each employee that can telework
• Select employees will return while others continue to telework
• Let employees choose themselves
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PHASE IN RETURN TO WORK
• Use seniority or other nondiscriminatory factors for selection.
• Consider employees who are fearful of returning to work.
• Consider employees who have family obligations that interfere with the ability
to return to work.

• Employees who remain under quarantine due to exposure to COVID-19.
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TELEWORKING –
HERE TO STAY?

•

Teleworking may have proven to work well during the
pandemic for some employers and employees.

•

Using it not only as a short-term emergency tool but also as
a permanent work/life balance and cost-saving measure
should be considered.

•

As you consider what to do with your telework program,
consider:

•

Continuing to allow remote work where possible to
keep employees safe.

•

How you will respond to employee requests to continue
to work from home, including long-term arrangements.

•
•

Updating technology to support virtual workers.
The long-term cost savings or impact of offering
permanent remote work.

30

QUESTIONS TO THINK ABOUT –
WHO GETS TO CONTINUE TELEWORKING
• Does a specific employee need to perform his or her work
in the office?

• To what extent does an employee need to collaborate with
others?

• To what extent does an employee need to rapidly
exchange information?

• To what extent are specific employees innovating rather
than performing more-transactional activities?
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EVALUATING A
REQUEST TO
CONTINUE
TELEWORKING

•

Why does the employee want to continue
teleworking?

•

Does the employee potentially have a statutory
protection (ADA/FMLA)?

•

Does the government have a policy that
applies?

•
•
•

Does the government have a general practice?
Are there clear guidelines?
Is the government responding to these requests
in a consistent and fair manner?
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AN EMPLOYEE REFUSES TO RETURN TO
WORK.
NOW WHAT?

•

If an employee is generally scared of the virus, as
many of us are, even as understandable as that
fear may be, the employee may not have a legally
defensible excuse for refusing to work.

•

In that case, discipline including termination, may
well be appropriate.

•

But is it the right thing to do?
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SO, WHAT IS THE RIGHT THING TO DO IF AN
EMPLOYEE REFUSES TO RETURN?

1
Ask whether the employee has
an underlying condition that
would make him/her contract
COVID-19 more easily or
suffer more seriously.

2
Ask whether the employee is
concerned about the
precautions initiated to
protect employees from the
virus.

3
Don’t respond right away,
take time to evaluate the
situation to avoid legal
altercations.
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TELEWORKING
– THE
PERSONAL
IMPACT

•

How is someone feeling about working from home versus in the office?

•
•

Is that person feeling disconnected or overwhelmed?

•

Should certain staff be in the office on the same days for in-person
meetings and collaboration?

•
•

What types of meetings are best to hold in person?

Is the employee clear about the organization's strategy and his or her
role and responsibilities?

Will there be days when all employees can work from home, such as
Mondays or Fridays?

•
•
•

Connection is going to be key.
Connectivity is important
Collaboration must exist
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STAYING CONNECTED
• Teleworking allows employees, to some degree, to arrange their work and private time in an entirely different
way than they were used to.

• Employees, including those dealing with virtual schooling and adult care issues, have learned to handle
distractions and manage work/life balance.

• They have been given more flexibility than they have in the past, but there is a cost.
• Lack of human interaction is a significant issue.
• After months of managing employees that are teleworking, employers are finding it difficult to keep the
organizations’ culture going with little to no human engagement.

• Attending a meeting via video conferencing is not enough to maintain interpersonal connections.
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WAYS TO STAY CONNECTED
•

If you are going to continue teleworking to some extent, consider finding ways that employees can
interact.

•

Examples include:

•
•
•
•
•
•
•

Create virtual rituals – Monday morning coffees or Thursday afternoon cookie breaks
Employee-led fitness classes
Take a trivia break
Informal weekly lunches via video conferencing
Fitness challenges so employees can encourage one another
Bring your pet to work-day
Make video mandatory during video conferencing
37

TESTING AND VACCINATING
TO REQUIRE OR NOT TO
REQUIRE
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REQUIRING COVID-19
TESTING
• Can you require employees to take a COVID-19 test before
returning to work?

• Yes, if the testing is job-related and consistent with business
necessity.

• The EEOC has said testing is job-related and consistent with
business necessity if, for example, it is used to confirm an
employee's negative COVID-19 status so that he or she can
come to the workplace.

• This includes both initial testing to determine if a worker may

enter the workplace and periodic testing to determine if that
worker's presence in the workplace poses a threat of
infection to others in the workplace.

• Apply testing requirements consistently to similarly situated
employees or run the risk of a discrimination claim.

• Cannot require testing if employee will continue to telework.
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REQUIRING COVID-19
TESTING
• Just because you can, do you need to
require testing?

• Are there certain employees that need
regular testing – ones that come in
regular contact with the public?

• Rapid testing or regular testing?
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REQUIRING A COVID-19 VACCINE
• Maryland is an at-will employment state.
• Employers therefore can set the working conditions, including requiring
employees get vaccinated before returning to work.

• There are limits to that power, however, and employers can’t require an
employee to be vaccinated if doing so would violate an employee’s rights
under the anti-discrimination laws, such as Title VII and the ADA.

• Requiring the vaccine could give rise to a worker’s compensation claim.
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THE QUESTION FOR MOST EMPLOYERS –
SHOULD YOU REQUIRE THE VACCINE?
No right answer.
Surveys conducted by SHRM suggest that at least
60% of employers won’t require employees to get it.
Not requiring likely won’t expose an employer to
potential liability.
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If you are going to require employees to get vaccinated, they
should be provided with paid administrative leave to do so.

PAID TIME
OFF TO GET
VACCINATED

If you want to encourage employees to get vaccinated, consider
offering them paid administrative leave to do so.
If you offer paid leave for people to get a COVID-19 vaccine,
you can require that they provide written documentation.
The identities of anyone who is vaccinated must remain
confidential.
No employee has the right to know who has been vaccinated
and who has not.
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REFUSAL TO TEST OR VACCINATE
•

Required testing and vaccination implicate the Americans with Disabilities Act, Title
VII of the Civil Rights Act, the Rehabilitation Act, and various state and local laws.

•

A person may not be able to test or vaccinate because of a disability or religiously
held belief.

•
•

If an employee refuses, find out why he/she refuses.

•
•

If the refusal is due to a religious reason, your options are limited.

If the refusal is due to a disability, such as an allergy or compromised immune
system, you are required to discuss whether the employee needs an accommodation.
If employee’s refusal is for another reason, consider whether FMLA leave might be
appropriate.
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COVID-19 – A DISABILITY UNDER THE ADA
•

A disability is defined by the ADA to include:

•

A physical or mental impairment that substantially limits one or more major life activities of an
individual.

•
•

A record of such an impairment.
Being regarded as having such an impairment.

•

A positive COVID-19 diagnosis and a condition that lasts two weeks, is probably not
covered under the ADA because is does not “substantially limit” a major life activity.

•
•
•

That said, it hasn’t been tested in court yet.
And what about the so-called “long haulers?”
They suffer with symptoms for weeks and months afterwards. Are they disabled
because the symptoms do not dissipate?
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• If an employee is disabled and requests an accommodation to

AMERICANS
WITH
DISABILITIES
ACT

help perform the job – must provide one unless it creates an
undue hardship.

• Requires an interactive process.
• Undue hardship is a significant difficulty or expense based upon
an individualized assessment of the employee’s current expense.
It is difficult to establish the existence of an undue hardship.
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REFUSAL UNDER THE ADA
• In order to discuss what reasonable accommodation might be available, you
may require the employee to provide documentation from a medical provider:
• Stating the employee’s impairment
• An explanation of how it affects major life activities
• How it specifically prevents this employee from being vaccinated against COVID
• How long the impairment will last

• This information helps shape the accommodation discussion.
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REASONABLE ACCOMMODATIONS
• Examples include:
•
•
•
•
•
•

Workplace modifications
Changes to duties
Reassignment to a vacant position
Scheduling adjustments
Providing equipment
Teleworking
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REFUSAL FOR RELIGIOUS REASONS
• An employer’s ability to require documentation in support of a religious objection to is
basically non-existent.

• The EEOC advises that an employer should ordinarily assume that an employee’s request for
religious accommodation is based on a sincerely-held religious belief.

• If you have an objective basis to question the religious nature or sincerity of the belief, you
can ask additional questions, but can’t simply ask for a letter from the clergy.

• For example, if an employee claims a religious objection to allowing man-made objects (such

as a needle) to pierce her skin, but the employer knows that the she received vaccinations
against hepatitis A, hepatitis B, typhoid, cholera, yellow fever, Japanese encephalitis, rabies
and polio before taking a tour of South East Asia in February 2020, then the employer has an
objective basis to question the sincerity of her professed belief.
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OFFERING INCENTIVES TO EMPLOYEES TO
GET VACCINATED – A TRICKY PROPOSITION
In theory, offering incentives is
a great way to encourage
employees to get vaccinated.

Incentives may include:
additional paid leave,
monetary compensation, or
prizes.

The problem is some
employees can’t get
vaccinated due to a disability
or for religious reasons.

Adopting an incentive
program would require the
employer to offer the incentive
to everyone that gets
vaccinated, as well as those
that can’t due to a disability
or for religious reasons.
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IN CLOSING…
•

We’ve all worked so hard, don’t let your guard down
now.

•

Listen to the experts, public officials, and your staff
while you develop your reopening plan.

•

Wait for guidance before rolling back any of the
protective measures you have put in place.

•

Ultimately when and how you reopen is up to you –
but it is essential that the process be safe and
convenient and that staff understand what is being
done and what will be required of them now and in
the future.

•

Employee morale and job satisfaction will be
important as you open the doors back up to the public.
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CDC: www.cdc.gov/coronavirus/2019ncov/community/office-buildings.html

RESOURCES

EEOC: www.eeoc.gov/laws/guidance/pandemicpreparedness-workplace-and-americansdisabilities-act
OSHA: www.osha.gov/coronavirus/safework
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THANK YOU FOR YOUR TIME AND ATTENTION!
If you have any questions or want to discuss any of these issues further –
please contact Matthew Peter, Director of Human Resources, LGIT,
443-561-1700 or mpeter@lgit.org
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